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Introduction

This essay summarizes the intellectually disableds’ history
of defending their habilitation rights in the Washington, D.C.
courts over the past forty years. It focuses in particular on their
fight against the city government as part of their effort to obtain
a social-economic model of habilitation that guarantees them job
security. Their fight has included resistance to the city’s medical
(Medicaid) model, in which psychotropic and seizure medicine
is, in their view, used to dampen their quest for substantive
habilitation. The study begins with the 1970s when the current
medical versus social conflict got its start.

Attorney Oversight

In 1976 the District of Columbia’s intellectually disabled
filed a civil law suit, Evans et al v. Washington, against the city
in U.S. District Court [1]. In that suit they sought the court’s help
to remedy the District’s long-standing failure to protect them.
The federal court in the “First Evans Consent Decree” upheld the
claims of the disabled [2]. This resulted in the city enacting “The
Mentally Retarded Citizens Constitutional Rights and Dignity Act
of 1978” (hereafter 1978 Act) [3]. It was renamed in 2006 as
“The Citizens with Intellectual Disability Act” [4].

By way of background, psychologists using standardized
intelligence quotient (IQ) tests define the intellectually
disabled as that 3% of the population who score two standard

deviations below the statistical mean [5]. By this definition DC,
with a population of 670,000 in 2016, has 20,000 intellectually
disabled [6]. The DC government’s Developmental Disabilities
Administration (DDA) provides services to about 10% or 2,250
of them, which includes the 600 surviving Evans plaintiffs [7].
The others are helped by their families, public schools and the DC
Social Rehabilitation Administration (SRA). The latter includes
Temporary Assistance for Needy Families (TANF) and services
for alcoholics, drug-addicts and public offenders [8].

The 1978 Act provided that the DC Superior Court oversee
the habilitation of those disabled who had been civilly committed
as wards of the city. The Act defined commitment as follows:
“Commitment” means the placement in a facility, pursuant
to a court order, of an individual who has at least a moderate
intellectual disability at the request of the individual’s parent or
guardian without the consent of the individual [9].

The Act also included a provision that each of them have
assigned a permanent attorney to advocate for them in their
dealings with the DC government [10]. The attorney provision
was requested by the disabled. Their advocate Michael Perlin
summarizes the reason for the request: The record of the legal
profession in providing legal advocacy services to mentally
disabled person has been grossly inadequate. Before the early
1970s, court hearings were infrequently required prior to the
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ordering of involuntary civil commitment, counsel was rarely
provided, and courts regularly defaulted in their decision-
making responsibilities. The historical critique was unanimous:

Traditional, sporadically-appointed counsel were unwilling
to pursue necessary investigations, lacked expertise in dealing
with mental health problems, and suffered from “rolelessness,”
stemming from near total capitulation to experts, hazily defined
concepts of success/failure, inability to generate professional
or personal interest in the patient’s dilemma, and lack of a clear
definition of the proper advocacy function. As a result counsel
functioned “as no more than a clerk, ratifying the events that
transpired, rather than influencing them” [11]. Voicing the
interest of the disabled for the permanent attorney system was
President Carter’s Commission on Mental Health’s Task Force
on Legal and Ethical Issues. In 1978 it recommended passage
of legislation “which would establish and adequately finance
a system of comprehensive advocacy services for mentally
handicapped persons” [12].

The logic of having permanent attorney oversight ran along
several lines. First, just as in a criminal commitment, when a
person comes under the state’s control, rights are curtailed,
such as habilitation choices about employment, family, housing,
education and medication. The lawyer aids the disabled to
mitigate the curtailment. Secondly, from the perspective of the
disabled, commitment means that the state comes under their
(the disableds) control. Their court-appointed lawyer helps fight
against the city’s attempts to escape this control. In discussing
the DC Code’s definition of commitment, John Connelly, who is
the former legislative director of the Information, Protection and
Advocacy Center for Handicapped Individuals, Inc., explained this
interpretation: But even a cursory reading of the Act reveals the
word to be an obligation and abiding promise from the District to
protect its vulnerable citizens, not as the agency would have one
believe, some kind of restrictive, rights-denying internment [13].

The Superior Court judiciary has generally assisting the
disableds’ attempts to control the city by interpreting the
1978 Act in an expansive manner. Illustrative of the expansive
interpretation of the Act in protecting the disabled was
Superior Court Gladys Kessler’s remarks in a 1984 case, “The
mental retardation statute is a remedial and expansive law, and
should be liberally construed in furtherance of its benevolent
purposes”[14]. Similar were Superior Court Magistrate Judge
Diane M. Brenneman’s comments in a 2006 case. After explaining
that the 1978 Act presumed high expectations concerning the
disableds’ habilitation, she wrote:

The controlling statute here is the Mentally Retarded
Citizens Constitutional Rights and Dignity Act (“the Act”), which
is remedial in nature because its purpose was and still is to
eliminate violations affecting mentally retarded citizens of the
District of Columbia. It has long been recognized that remedial
statutes warrant liberal construction and interpretation to
assure that the purposes of the statute are achieved and that

the interests of the protected class are preserved. The Act is a
remedial statute because it arose from a history of abuses of
mentally retarded citizens of the District of Columbia, which
came to light in the still-on-going case of Evans v. Williams, 206
F.3d 1292 (D.C. Cir. 2000). In Court, a history of the District of
Columbia government’s responsibility in abusing and neglecting
respondents, over-medicating, beating and burning individuals
committed to the District’'s mental retardation system came to
light [15].

In compliance with the attorney provision of the Act, the
DC Superior Court currently contracts with 25 lawyers who are
paid $90 per hour from funds provided by the federal Criminal
Justice Act [16]. The court rules mandate that the attorneys
act as the judiciary’s eyes and ears in enforcing habilitation
rights [17]. These rights extend not only to food, clothing and
shelter but to protecting and improving their lives concerning
physical fitness, medication, active programming, gainful
employment, communications and speech, independent living,
family involvement and social and religious activities [18]. In
performing their duties the attorneys are required to attend
continuing legal education (CLE) programs in order to make use
of the ever-evolving programs available to the clients.

On a day-to-day basis the attorneys are part of the
individual’s support team and advocate for their wishes in the
development of the annual Individual Support Plan (ISP). It
sets out in writing and in detail how the team will support the
individuals. The ISP reviews the progress of the past year and
establishes the goals and plans for the coming year. As part of
their monitoring duties, the attorneys on a quarterly basis visit
the clients at their residence and day program, which includes
reviewing the medical and activity books to assure compliance
with the ISP goals.

The lawyers also advocate at annual court reviews that are
held for each of the disabled and at any other court hearings
during the year, if problems develop that need the judge’s help
[19]. In preparation for the court reviews the attorneys file a
status report, which discusses the clients’ progress and any
areas that are of concern. When the clients are in the hospital, the
attorneys visit them more frequently in order to monitor the care
and compliance with the ISP. The disabled are more vulnerable
in the hospital because they are not familiar with the routine
and the hospital staff is not familiar with the special needs of
the disabled. The attorneys help prepare written protocols that
are posted in the clients’ medical chart and on the walls of his
hospital room.

City Resistance to Oversight

As noted, the attorney oversight system was forced on the city
as the result of its having lost in the Evans litigation. Before and
after the loss, as the Evans judge complained, the city tended not
to acknowledge its neglect and over the years resisted the courts,
including seeking D.C. City Council legislation in 2002, 2009,
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2016 and 2017 to divest Superior Court and the court-appointed
attorneys of jurisdiction [20]. Among the city’s arguments against
oversight is that commitment of the disabled to the city deprives
the disabled of their liberty. However, the disabled and their
advocates, such as Joel Curtis, have maintained that the main
liberty which the city seeks is its own liberty to take a minimalist
interpretation of the 1978 Act [21]. The attorneys working for
the judiciary, being federally funded, rather than by the DC City
Council, act independently from the city’s minimalism [22].

In countering the minimalists’ argument against attorney
oversight, law school professor Michael L. Perlin echoes the
complaint of the disabled, that legal rights are not self-executing
and that where there is a lack of attorney representation, the
government has historically inflicted harm [23].

He writes: The declaration by a court of a right “to” a service
or a right to be free “from” an intrusion does not in se provide
that service or guarantee freedom from intrusion. A right is
only a paper declaration without an accompanying remedy and,
without counsel (so as to best guarantee enforcement), there is
little chance that the rights “victories” that have been won in test
case and law reform litigation in this area will have any impact
on the mentally disabled population [24].

In addition to its libertarian argument attorney oversight,
the DC government has suggested that University Legal Services
(ULS) can provide the disabled with adequate attorney protection
[25]. An example of this argument was made in a 2015 statement
by the director of the DC Department of Disability Services to
the DC City Council: University Legal Services is the designated
protection and advocacy agency for the District of Columbia,
established under the “Developmental Disabilities Assistance
and Bill of Rights Act.” It receives federal funding to operate the
Protection and Advocacy for Individuals with Developmental
Disabilities (PADD) program, authorized by federal law to help
District of Columbia residents with developmental disabilities
exercise their full rights as citizens [26].

The response of the disabled and their allies concerning
the ULS-type Protection and Advocacy (P&A) programs was
voiced by Professor Michael Perlin [27]. He pointed out that
the legislative history of the P&A Act specifies that it was not
Congress’s intention to authorize P & As to regularly provide
assistance to individuals but was conceived of as a mechanism
to litigate class action suits to prevent institutional-wide neglect
and abuse [28]. As he puts it, P&A programs are neither able nor
expected to redress individual issues and government policy
directives stipulate that P&A money should generally not be
used for individual cases but rather, it is the function of the state
to pay for individual representation [29].

In addition to its attempts at the City Council to eliminate
court-appointed attorneys, the city for the last decade has
pursued another minimalist strategy. It has by-passed the 1978
Act’'s mandate to make new admittees to the disability system
known to the court. This prevents the court from appointing

an attorney to the disabled and eliminates the court’s mandate
to determine if the person is competent and if the admission is
voluntary [30].

Superior Court Judge Gladys Kessler has discussed the
legislative history of the court’s role in determining the
voluntariness of “voluntary admission” to the city’s services. She
writes that the 1978 Act mandated a court review “to prevent
the ‘voluntary’ admission of individuals who are ‘coerced’ by
‘parents who are tired of taking care of them into saying they
want to be admitted to an institution” [31]. Illustrative of the
problem caused by the city’s bypassing of the judiciary is the case
of VR. In 2007 the DC Department of Disability Services (DDS)
admitted her to their intellectual disability services without
notifying the court. She has a dual diagnosis-both mental health
and intellectual disability.

As VR explained it, because she did not voluntarily take
medication or go to aday program, the contractor to which she was
assigned, Anchor Mental Health (AMH), had a medical guardian
appointed. When she refused to go to the contractor’s office to
obtain a Haldol injection every third Friday, the organization’s
Assertive Community Treatment (ACT) team filed a missing
persons report with the police. The police would then go to her
apartment, handcuff her and take her to the Comprehensive
Psychiatric Emergency Program (CPEP).
threatened with commitment at St. Elizabeths Mental Hospital if
she did not “consent” to the medication. VR’s admission to such

There she was

DDS services, in her opinion, is not voluntary. She complains that
the practice of a DC contractor calling out the police and having
her arrested without probable cause gives her less rights than a
common criminal [32]. But from the government’s perspective,
the police are merely part of her “Supported Decision-Making”
(SDM).

There is also a third strategy the city follows for evading
attorney monitoring, besides DC Council legislation and failing to
notify the court of new admittees. This strategy involves the city’s
use of pliable professionals to upgrade a person’s 1Q level, so that
the person becomes ineligible for habilitation. The D.C. Code §
7-1303.04 authorizes commitment only if the individual has
at least a moderate intellectual disability, both cognitively and
adaptively [33]. Illustrative of where the city was recently foiled
in its manipulation strategy is the D.C. Court of Appeals case, In
Re Karen Perry [34]. The disabled as represented by advocate
Pierre Bergeron obtained a judgment that a person could not be
discharged from commitment without being provided a trial to
contest the up-graded 1Q. The court also ruled that the disabled
could obtain the help of a psychologist who was not on the city’s
payroll [35].

Fiscal Minimalists

Behind the city’s resistance to attorney monitoring, as
argued by the disabled and as will be elaborated on shortly, is
the DC Board of Trade, its vote-grafting Medicaid contractors
and Quality Trust (QT), which was established in 2001 as a by-

How to cite this article: Vicente M T. Work &Organizational Psychology Research in Services for Individuals with Intellectual and Developmental
Disabilities: A Humanitarian Perspective. Glob J Intellect Dev Disabil. 2017; 2(2): 555582. DOI: 10.19080/GJIDD.2017.02.555582


http://dx.doi.org/10.19080/GJIDD.2017.02.555582


Global Journal of Intellectual & Developmental Disabilities

product of a $31 million dollar settlement. The money which the
city was forced to pay to the disabled in the Evans case and which
is now depleted, was used to set up QT to monitor and advocate
for the disabled. However, from its inception, QT contracted
with the city and received funding from other city contractors.
Not surprisingly, it took a minimalist view of habilitation rights.
Typically, during the city’s 2009 campaign to eliminate Superior
Court monitoring, QT worked on the side of the city while seeking
$500,000 from the city to set up a reduced monitoring system to
replace the Superior Court judiciary [36,37].

Concerning QT’s actions, the Evans judge questioned the
wisdom of replacing with QT employees the Superior Court
system. The judge observed that the Superior Court system was
spending $2.8 million from the US Congress for the advocacy
of lawyers independent of the city’s economy influence. In the
judge’s view using QT as a protector would amount to putting the
monitoring onto the disabled themselves. The judge commented:

It is troublesome to me to have-you [QT] are on the side
of amicus for the plaintiffs [the disabled] and then I see this
legislation which is inconsistent with court supervision, which
is Ms. Efros’ [city government] legal argument, the District can
do it themselves. And your argument is that the individuals [the
disabled] should be thought to do it themselves [38]. The judge
went on to describe the difficulties she herself had with a well-
financed monitoring team, in protecting just 600 Evans plaintiffs,
and yet QT with fewer resources was seeking to protect 1,400
individuals or perhaps the entire 29,000 disabled population
[39].

During the 40-year course of the Evans litigation, which
ended in 2016, and which paralleled the Superior Court
oversight, the presiding Evans judge routinely was in agreement
with the plaintiffs’ (the disabled) complaints that the city was
neglecting to delivery basic necessities which resulted in deaths
and hospitalizations that the government’s own investigators
found preventable [40]. Nevertheless, the Evans judge, from
the perspective of the disabled, followed a fiscally minimalist
interpretation of the 1978 statute, viewing it as extending not
much beyond food, clothing and shelter [41]. In contrast the
disabled argued for a continuum of support, which included not
only home and community-based habilitation, but a full-service
city institution such as Forest Haven that provided gainful
employment via city-owned farms and factories [42].

Following its minimalist interpretation, the Evans court
sided with a dozen other jurisdictions in pushing toward
replacing their state-run institutions with privately-contracted
habilitation [43]. The annual cost in recent years per disabled
in the unionized state-owned institutions that still exist is about
$200,000 [44]. The cost of privatized intermediate care facilities
(ICF) using non-union staff is $85,000 [45]. The cost of Medicaid
Home and Community-Based Services (HCBS) waiver facility
with little or no staff is $34,000 [46].

A majority of the DC disabled are now in the minimalist HCBS
system, which from their view maximizes the city’s neglect.
Medicaid mandates that if a state takes part in Medicaid, and all
the states now take part, they have to provide, besides medicine,
minimum services, including food, clothing and shelter. But those
that receive services under the HCBS waiver are not covered
under the mandate to receive basic necessities [47]. They receive
medicine from Medicaid, but they obtain their necessities
under other federal programs including Supplemental Security
Insurance (SSI), Section 8 Rental Housing, Food Stamps and TANF
[48]. This means that during economic crises, such as occurred
following the 2008 recession, their necessities are terminated
[49]. The conservatives balance the budget not by increasing
taxation on themselves to make up for reduced revenue, but by
forcing the disabled into shelters and homelessness.

Even in non-crisis periods the necessities for decades have
been rationed for those not under the Medicaid mandate. In
1998 Robert Downs, president of DC Arc, commented on a
national study that 271,000 persons with intellectual disability
were on waiting lists for community-based services and
supports. About DC’s waiting list problem for housing, personal
assistance, transportation, respite care and employment training
he observed: We have a complete disconnect between the
expectation of the Citizens of the District of the real need. We
believe the citizens are saying, “why ask for services when we're
not going to get them anyway?” That unfortunately has been
keeping our numbers down and without data to substantiate
an ongoing need for expansion of services; it has been relatively
easy for the government to ignore the problem of un served
individuals with mental retardation by suggesting that there are
only isolated incidents of unmet needs [50]. Despite the Evans
and Medicaid minimalism, the disabled and their Superior Court
advocates have defended as noted, an expansive interpretation
of the 1978 act, arguing that it protects their rights concerning
economic habilitation. A summary of the disableds’ habilitation
thinking will help explain their differences with the city
government.

Habilitation

From the perspective of the disabled, habilitation equates
with gainful work at a living wage so that they can raise
families in security like the non-disabled [51]. Their view of
habilitation is summarized by Terry Carroll. He was director of
the National Institutes on Rehabilitation and Health Services
(NIRHS) between 1960 and 1971. NIRHS was a federally-funded,
labor union-backed advocacy organization. Carroll wrote: The
principle element in a national habilitation and health program
is a full employment program that would provide socially useful,
non-hazardous jobs at a living wage to every worker. One of the
first steps toward achieving such a program would be the repeal
of the 1947 Taft-Hartley Act and its sequel, the Landrum-Griffin-
Kennedy Act and an anti-union NLRB [National Labor Relations
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Board], which have impeded workers’ efforts to unionize and
obtain fair working conditions and wages [52].

From the disabled standpoint, what the DC government
has attempted over the years to offer them and to their direct
caregivers is permanent poverty. Illustrative of the disableds
thinking aboutjobs was a 2012 report prepared by the University
Legal Services Protection and Advocacy Program (ULS), which
organization was one of their defenders in the Evans case. It
documented how DC'’s intellectually disabled in large numbers
seek gainful work, but the government gives them a near-zero
work option [53].

The report summarized: Regardless of where ULS presented,
whether it was a day program, prevocational program, or
supported employment program, ULS heard repeatedly
from individuals that they want to work. Nevertheless, these
individuals encounter a myriad of obstacles to employment...
Some individuals are told over and over again that they
are not ready for work. They are told this by providers and
representatives of DDS [DC Department of Disability Services].
This seems to be true nationwide. One study found that “state
and federal policy do not consistently prioritize employment.”
It also found that community rehabilitation providers have not
reallocated resources to community employment [54].

It is of interest that during certain periods in the pre-
Medicaid era, the DC government was more helpful in providing
employment. This help included the early era of Forest Haven,
which was a residential institution for the intellectually disabled
at Laurel, Maryland between 1925 and 1991, the Occoquan
Workhouse for a century until it closed in the 1970s, the DC unit
of the Works Progress Administration (WPA) in the mid-1930s,
the World War II full-employment era and over the last 30 years
the Mayor’s Summer Youth Employment Program (SYEP) and the
Job Corps [55]. [Graphic 1 (p. 11) “Fight or Starve” (1930)].

Medical Model

While the city in the past has sometimes taken an expansive
view of habilitation rights, since the 1970s its dealings with the
disabled have been dominated by the federal Medicaid program
and fiscal conservatism [56]. Instead of supporting a labor
model of habilitation and jobs, as Terry Carroll above summed
up, the medical model tends to label disability as pathological
and the disabled as helpless [57]. The parallel policy of fiscal
conservatism has meant, in the words of city historians Harry
Jaffe and Tom Sherwood, that the government “kept the city’s
social service budget low, held down local taxes, and applied
taxes to construction projects at the behest of the white business
community” [58].

The conservative program from the 1970s until it was closed
in 1991, focused on starving Forest Haven and its employment
habilitation, while replacing its unionized (American Federation
of State, County and Municipal Employees/AFSCME) and Civil-

Service protected work force with contractor-owned group
homes staffed by at-will workers. The disabled in opposing the
Forest Haven shut-down argued that privatization and union
liquidation would turn one of their biggest assets, their direct-
care staff, into their biggest liability [59].

The non-union work force that would take over would
be unskilled and little motivated because it had none of
the government protections existing for workers in other
professions, such as the eight-hour day, forty-hour work-week
protection of the FLSA, the union protections of National Labor
Relations Act, or the protections of the Family and Medical Leave
Act and DC workers compensation statutes [60]. The result
would be a constant staff turnover. The city would engage the
lowest-bidding, most politically-connected contractors, who
would make their profit by underpaying and over-working these
individuals [61]. [Graphic 2 (p. 13) Central Labor Council Foster
godparents march (5-13-76); Graphic 3 protest May Day parade
(5-13-76)].

One of the scholarly advocates who have verbalized the
opposition of the disabled to the city’s privatization of direct
care staff is American University law professor Daniela Kraiem.
She commented on what she calls the city’s exploitation of
the impoverished disability direct-care workers, which both
paralleled and was part of its neglect of the disabled:

An autonomy paradigm-even one deeply rooted in human
rights-that rests on a system in which women of color and family
caretakersreceive wages and benefits so low that they themselves
are eligible for public benefits, with little or no health and safety
regulations despite dangerous working conditions, is ultimately
not rooted in social justice. For a progressive movement based
on human and civil rights principles, ignoring the worker on the
other side of the equation should not be possible. Much like we
cannot countenance a feminism blind to the injustices of race
and class. I argue that we should not ground a movement for the
rights of persons with disabilities in the exploitation of others,
especially when those others are overwhelmingly low-income
women of color and low-income female members of all races
[62].

Spearheading the conservative’s deinstitutionalization
strategy, as Jaffe and Sherwood indicate, were the Washington
Board of Trade-connected disability contractors, their big law
firms and their lobby group, the DC Association for Retarded
Citizens (ARC), whose director was Vincent Gray [63]. Initially
they also sought to split the intellectual disability program off
from the Department of Human Resources (DHR) in order to give

themselves more influence over the disability budget.

At the national level the conservatives had the support of
politicians like Ronald Reagan who used libertarian “freedom”
and “fiscal conservatism” ideology to justify the replacement of
the country’s public habilitation facilities with homelessness and
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prisons [64]. As one advocate put it, the deinstitutionalization
program against the disabled had influence in both parties
and was a “sibling” to the drive to privatize Social Security, to
privatize public education with vouchers, to replace free higher
education with school loans and to substitute “consumer
directed” insurance company dominated health care for free

universal healthcare [65].

Habilitation advocate Terry Carroll criticizes the privatizers’
fiscal argument: [ hope you will consider the paradox presented
by any proposed system which would be socially funded and
privately delivered, with the mistaken assumption that avarice is
a motivating factor that inevitably leads to efficiency [66].

Medication

As noted, in place of a labor approach to habilitation and
jobs, the conservatives offered the medical model, that is,
medication. This has been a nationwide problem going back to
the 1960s. In the 1976 Forest Haven Congressional Hearings,
there was testimony that 50% of the residents were already
being given psychotropic drugs as a substitute for adequate
funding of habilitation.

About the drugging abuse the following exchange took
place at a Congressional hearing in 1976 between the DC
Congressional Committee chair, Charles Diggs and the Forest
Haven superintendent, Roland Queene: Mr. Dellums. It is your
perception that 50 percent is a rather substantial percentage of
the clientele? Where psychoactive medication is administered
to them, what percentage of that is used because of the need to
restrain patients because of inadequate staff or are all of these
instances therapeutic or can they be justified on therapeutic
ground?

Mr. Queene. Many of our residents have very serious health
problems and they fall into the profound and the severe levels
of retardation. Therefore they require considerable medication.
Certainly to admit that these-this kind of program, that the
medical involvement here is one in which we want to control
residents, is not one that I am particularly fond of.

Certainly there may be situations-and I think there are very
few, really - where we have to use drugs to control.

Certainly when we reach a point where we have to do
something like that, that resident is referred to D.C. General or
it sent to St. Elizabeths. But as you pointed out earlier, there are
some people that are inappropriately placed at Forest Haven
whose problems are not mental retardation but are either
emotionally disturbed or have some other physical problem.
Therefore, I think that the drug problem is not as intense as you
alluded to it; we are not using it as a way to control our residents
[67].

Disability activists responded to the drug abuse with a
provision in the 1978 Constitutional Rights and Dignity Act that
outlawed the overuse of medication. It read, “All customers have

a right to be free from unnecessary or excessive medication.
Medications shall not be used as a punishment for the
convenience of staff, as a substitute for programs, or in quantities
that interfere with the customer’s habilitation program” [68].

Despite the statute, the disabled and their judiciary
advocates have maintained that the medication is systematically
used as a type of chemical straightjacket to restrain resistance
to their meaningless lifestyle [69]. As such, the drugging, it is
argued, also violates their First Amendment right to speech. It
locks them into a prison without appearing to do so. It prevents
them from speaking spontaneously, taking initiative and voicing
their demands, preoccupations and preferences. They are, as one
of them put it, submerged in a sweet indifference, divorced from
their environment by an invisible partition [70].

In resisting medication abuse over the years, the disabled
have maintained in their Superior Court litigation that acting up
against the neglect of their overwhelmed staff is not a psychotic
or seizure disorder [71]. An anti-drug abuse scholar noted that
“diagnostic approaches are imperfect and imprecise even when
done by the most qualified psychiatrists; misdiagnosis may be
as high as fifty percent” [72]. Disability advocate Peter Breggin
called it “medicating normality” [73].

In his view, to be anxious, depressed or rebellious when not
allowed to have a job and family is a realistic response. Another
scholarly ally, Rory Sheehan, found that at the international level,
using a study of 33,000 intellectually disabled adults, some 71%
of those being drugged do not have the kind of serious mental or
seizure illness for which the drugs are designed [74]. The judge
in the Evans case, while not taking an expansive view about
habilitation, repeatedly attacked the government’s psychotropic
medication program for not having an overall treatment plan,
counseling, therapeutic strategies for coping without drugs or
efforts to wean the disabled off the drugs [75].

From the view of the disabled, their drug problem stemmed
mainly from the city’s addiction to the pharmaceutical industry
and insurance-dominated Medicaid system, which reimburses
money for medication, not habilitation. Out of this comes the
tendency to misdiagnosis and, as the courts have documented,
having a medication rate for the disabled at twice that of those
not under contractor care. In a 2010 Evans “Opinion,” the
judge remarked that a random survey of the disabled in group
homes and apartments found 19 of 37 receiving one or more
psychotropic drugs [76]. The city-funded Quality Trust, using
a larger sample, found that 71% (162 of 228) of the disabled
were being prescribed psychotropics [77]. While 50-70% of the
disabled in group homes and apartments are drugged, the rate in
the general population for mind-altering medicine is 20% [78].
[Graphic 4 (p. 19).

Evans intellectual disability plaintiff R.H.:
medication skeleton

(osteoporosis), loss of muscle tissue, quadriplegia, permanent

End stage

abuse results in demineralization
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fetal posture, bed sores, agranulocytosis (lowered white-blood
cell count, causing vulnerability to infection) and “death by
natural causes.”]. Besides their fight against over-medication,
the disabled use the courts to defend themselves against other
medical-related abuses. For example, from the beginning of
the Medicaid program in the 1970s and over the next several
decades, some 1,800 “elective surgeries” were done on the
disabled against their will [79].

Their judicial resistance to the forced procedures included a
series of cases in the 2000s dealing with abortions. In one of these
cases, Does I Through III v. District of Columbia, the DC Federal
District Court Judge, Henry Kennedy, ruled in 2005 in favor of
three women, two of whom had been forced to have abortions.
He stated that the government’s involuntary abortion policy
violated their due process right to refuse medical treatment
[80]. The city had argued that undertaking an inquiry into the
wishes or interests of an individual with intellectual disability
was an impossible charge. To this the judge responded that such
an argument “offended both common sense and the dignity of
retarded citizens” [81]. The court ordered the government to
obey its legal obligation to undertake an inquiry as to the wishes
of the disabled.

Unfortunately from the women’s perspective, a more
conservative Federal Appellate Court in 2007 overturned the
2005 decision, ruling that the city could forcibly abort them.
To this decision law professor Catherine Blackburn objected
that the appellate court was over-ruling the common law which
respected the right of competent persons to make wrong or
unwise decisions concerning health, or simply to differ with their
health providers on the best course of action. Blackburn wrote,
“The common law has long recognized that only the individual
experiences disease; only the individual experiences the effects
of treatment for that disease; and only the individual can choose
between the effects of disease and the effects of treatment” [82].

Labor Model

The disabled and their judicial advocates maintain that the
city since the 1970s in dealing with the disabled as a medical
problem has ignored their need for labor habilitation [83].
[llustrative is their Georgetown University defender, Professor
Maurice Jackson, who documents in a study of the problem
that only 20 percent of a DC citizens’ habilitation has to do
with medicine; the bulk of habilitation is determined, as he
puts it, by social-economic factors such as employment, family
and education [84,85]. The failure of the city to provide this,
in Jackson’s words, is a “structural or institutional injustice.”
Supporting Jackson is disability scholar James Baker. He points
out that the failure to provide employment habilitation and the
resulting poor health is a national problem. He writes:

Our nation’s public health systems largely focus on the
prevention of disability rather than on preventive health services
for people with disabilities. As a result of this bias. Americans

with disabilities are on the whole, in poor health. Again, systemic
barriers rather than the medical impairment itself define the
disability experience. Many factors contribute to the poor
state of health among Americans with disabilities. People with
disabilities are less likely to be employed, more likely to live
in poverty, less likely to participate in the social fabric of their
communities, and, unless they quality for Medicaid or Medicare
benefits, less likely to have health insurance coverage [86].

Besides Jackson and Baker, another academic, Daniela
Kraiem, similarly complains that “Capitalism has no role for the
elderly and people with disabilities. They are non-productive”
[87]. From this perspective the disabled and their advocates,
socialism better meets their needs. As Bernie Sanders put it in
his 2016 presidential bid, socialism focuses on people rather
than profit [88].

In the court system the disabled argue, as noted earlier, that
in the city’s pre-Medicaid era, their habilitation at various times
centered on labor, including gainful employment at DC-owned
farms and in DC-owned textile, furniture and other factories at
Occoquan, Lorton and Laurel. The DC and federal government
gave their factories exclusive contracts to produce clothing,
furniture, upholstery and other goods for the city’s hospitals,
schools, vehicles and office buildings [89].

The earlier habilitation was, as UCLA historian Jennifer
Uhlmann comments, similar to that in the socialist countires
[90]. The planned labor-shortage in those countries made labor
costs high, giving workers strength against management. As the
academic advocate David Lane summarizes, because there was
no capital under the socialist model, there was no incentive
to increase the profit of capital by reducing labor costs or the
number of workers employed [91]. [Graphic 5 (p. 23) DTS
sewing, Times Herald (11-27-1942)].

In their judicial advocacy, the disabled, as in the 2007 D.C.
Superior Court case of “B.G,” maintain that their right to labor
habilitation involves more than merely earning money [92]. One
of their defenders writes, “This right is not granted because of
materialistic-social consideration, but rather from the point
of view that work is an essential condition for personality
development and the formation of specific personality
characteristics” [93]. In their view, if they are now helpless, it
has more to do with the medical model than with their diagnosis
[94].

Similarly, in pointing to the medical model as an obstacle to
their unemployment, the disabled and their judicial advocates
tend to reject intelligent quotient (IQ) testing [95]. They
maintain that the majority of those labeled as disabled receive
that designation because of the poverty into which they are born,
not because of organic, intrauterine or early lesions of the central
nervous system that result in a tendency not to progress and low
1Q scores. As the medical scholar John Wing summed up, because
of their full employment economy and resulting lack of poverty,
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the Soviets had little “psychosocial” intellectual disability [96].
Eliminating poverty in his view eliminated most disability.

Of interest concerning job advocacy and rejection of 1Q
testing is the work of the academic Joseph Wortis. He contrasts
the lack of IQ testing in the socialist world with the 1930s eugenic
approach, which in his view is synonymous with the medical
model and which puts a burden on the disabled by labeling them,
using psychometric testing and low 1Q scores [97]. According to
the eugenic views, a two standard deviation from the IQ median,
as noted earlier, results in a disability label, which equates with
3% of the population. In the Soviet system because they did not
test, there were no low 1Q scores [98].

The disabled in their court advocacy have contended that
DC’s Forest Haven educational program in the pre-Medicaid
era was correct in focusing on vocational schools and training
youth for employment from an early age, no matter what their
diagnosis [99]. Their ally, the educator Jean Nazzaro explains
how early training in the social model prevents attitudinal and
motivational problems that otherwise overshadow the original
disability:

To put a child in a situation where he is exposed to failure,
even at the preschool or kindergarten level, is to set things up
so that other problems, attitudinal problems and motivational
problems, may soon overshadow the original problem of
retardation. They feel it is very necessary to protect the child
and help him develop the best functioning level he can with
the resources he has and not allow any opportunity for the
secondary kinds of emotional problems to develop. The earlier
they can pick him up in a special program, the more protected he
is from these complications, and the more directly they can get to
his retardation and begin to work on it [100]. [Graphic 6 (p. 25)
DTS Farming Star (8-20-1943)].

Another advocate also emphasizes that job training starting
in infancy maximized working capacity in the city’s early Forest
Haven era [101]. During the 1920s and 1930s a system of
habilitation units, training centers, vocational guidance units,
and prophylactic workshops in the city-owned factories and
farms that operated like those in the socialist world [102]. From
the medical perspective, which the medical professional John
Wing reflects, the social model is too “paternalist,” too protective
of habilitation rights. He comments: The very thoroughness of
the service must carry a certain disadvantage. It would require
a deeper knowledge of Russian life and custom than I possess
to assess how far a certain gentle but insistent paternalism
and over-protectiveness is characteristic throughout the whole
society. It is plainly evident in attitudes to the mentally retarded.
In many cases it brings good results; probably the more severe
the handicap the more satisfactory the system [103-109].

Conclusion

This essay has outlined the history of D.Cs intellectually
disabled over the past 40 years in seeking employment

habilitation and in resisting the neglect of the city and its
Medicaid-dominated contractors. The history is relevant in their
battle against the city’s current attempt in the DC City Council to
eliminate the habilitation oversight jurisdiction of D.C. Superior
Court. The mayor in leading what is in effect the DC Board of
Trade’s fight to restrict the disabled’ Constitutional rights claims
she is seeking to restore their rights. The answer to her demagogy
is a review of the history. The disabled for 40 years have found
the city to be the enemy of their rights. The courts have been
their ally against the city. What the disabled want from the City
Council is gainful employment and an end to being drugged-up,
not an attack on their judicial allies.
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